§1002.168

provides employment-based health cov-
erage to an employee who leaves em-
ployment for uniformed service with-
out giving advance notice of service,
the plan administrator may cancel the
employee’s health plan coverage upon
the employee’s departure from employ-
ment for uniformed service. However,
in cases in which an employee’s failure
to give advance notice of service was
excused under the statute because it
was impossible, unreasonable, or pre-
cluded by military necessity, the plan
administrator must reinstate the em-
ployee’s health coverage retroactively
upon his or her election to continue
coverage and payment of all unpaid
amounts due, and the employee must
incur no administrative reinstatement
costs. In order to qualify for an excep-
tion to the requirement of timely elec-
tion of continuing health care, an em-
ployee must first be excused from giv-
ing notice of service under the statute.

(b) Notice of service but no election of
continuing coverage: Plan administra-
tors may develop reasonable require-
ments addressing how continuing cov-
erage may be elected. Where health
plans are also covered under the Con-
solidated Omnibus Budget Reconcili-
ation Act of 1985, 26 U.S.C. 4980B
(COBRA), it may be reasonable for a
health plan administrator to adopt
COBRA-compliant rules regarding elec-
tion of continuing coverage, as long as
those rules do not conflict with any
provision of USERRA or this rule. If an
employer provides employment-based
health coverage to an employee who
leaves employment for uniformed serv-
ice for a period of service in excess of
30 days after having given advance no-
tice of service but without making an
election regarding continuing cov-
erage, the plan administrator may can-
cel the employee’s health plan cov-
erage upon the employee’s departure
from employment for uniformed serv-
ice, but must reinstate coverage with-
out the imposition of administrative
reinstatement costs under the fol-
lowing conditions:

(1) Plan administrators who have de-
veloped reasonable rules regarding the
period within which an employee may
elect continuing coverage must permit
retroactive reinstatement of uninter-
rupted coverage to the date of depar-
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ture if the employee elects continuing
coverage and pays all unpaid amounts
due within the periods established by
the plan;

(2) In cases in which plan administra-
tors have not developed rules regarding
the period within which an employee
may elect continuing coverage, the
plan must permit retroactive reinstate-
ment of uninterrupted coverage to the
date of departure upon the employee’s
election and payment of all unpaid
amounts at any time during the period
established in section 1002.164(a).

(c) Election of continuation coverage
without timely payment: Health plan ad-
ministrators may adopt reasonable
rules allowing cancellation of coverage
if timely payment is not made. Where
health plans are covered under COBRA,
it may be reasonable for a health plan
administrator to adopt COBRA-compli-
ant rules regarding payment for con-
tinuing coverage, as long as those rules
do not conflict with any provision of
USERRA or this rule.

§1002.168 If the employee’s coverage
was terminated at the beginning of
or during service, does his or her
coverage have to be reinstated
upon reemployment?

(a) If health plan coverage for the
employee or a dependent was termi-
nated by reason of service in the uni-
formed services, that coverage must be
reinstated upon reemployment. An ex-
clusion or waiting period may not be
imposed in connection with the rein-
statement of coverage upon reemploy-
ment, if an exclusion or waiting period
would not have been imposed had cov-
erage not been terminated by reason of
such service.

(b) USERRA permits a health plan to
impose an exclusion or waiting period
as to illnesses or injuries determined
by the Secretary of Veterans Affairs to
have been incurred in, or aggravated
during, performance of service in the
uniformed services. The determination
that the employee’s illness or injury
was incurred in, or aggravated during,
the performance of service may only be
made by the Secretary of Veterans Af-
fairs or his or her representative. Other
coverage, for injuries or illnesses that
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are not service-related (or for the em-
ployee’s dependents, if he or she has de-
pendent coverage), must be reinstated
subject to paragraph (a) of this section.

§1002.169 Can the employee elect to
delay reinstatement of health plan
coverage until a date after the date
he or she is reemployed?

USERRA requires the employer to
reinstate health plan coverage upon re-
quest at reemployment. USERRA per-
mits but does not require the employer
to allow the employee to delay rein-
statement of health plan coverage
until a date that is later than the date
of reemployment.

§1002.170 In a multiemployer health
plan, how is liability allocated for
employer contributions and bene-
fits arising under USERRA’s health
plan provisions?

Liability under a multiemployer plan
for employer contributions and bene-
fits in connection with USERRA’s
health plan provisions must be allo-
cated either as the plan sponsor pro-
vides, or, if the sponsor does not pro-
vide, to the employee’s last employer
before his or her service. If the last em-
ployer is no longer functional, liability
for continuing coverage is allocated to
the health plan.

§1002.171 How does the continuation
of health plan benefits apply to a
multiemployer plan that provides
health plan coverage through a
health benefits account system?

(a) Some employees receive health
plan benefits provided pursuant to a
multiemployer plan that utilizes a
health benefits account system in
which an employee accumulates pro-
spective health benefit eligibility, also
commonly referred to as ‘‘dollar
bank,” ‘‘credit bank,” and ‘hour
bank” plans. In such cases, where an
employee with a positive health bene-
fits account balance elects to continue
the coverage, the employee may fur-
ther elect either option below:

(1) The employee may expend his or
her health account balance during an
absence from employment due to serv-
ice in the uniformed services in lieu of
paying for the continuation of coverage
as set out in §1002.166. If an employee’s
health account balance becomes de-

§1002.181

pleted during the applicable period pro-
vided for in §1002.164(a), the employee
must be permitted, at his or her op-
tion, to continue coverage pursuant to
§1002.166. Upon reemployment, the plan
must provide for immediate reinstate-
ment of the employee as required by
§1002.168, but may require the em-
ployee to pay the cost of the coverage
until the employee earns the credits
necessary to sustain continued cov-
erage in the plan.

(2) The employee may pay for con-
tinuation coverage as set out in
§1002.166, in order to maintain intact
his or her account balance as of the be-
ginning date of the absence from em-
ployment due to service in the uni-
formed services. This option permits
the employee to resume usage of the
account balance upon reemployment.

(b) Employers or plan administrators
providing such plans should counsel
employees of their options set out in
this subsection.

Subpart E—Reemployment Rights
and Benefits

PROMPT REEMPLOYMENT

§1002.180 When is an employee enti-
tled to be reemployed by his or her
civilian employer?

The employer must promptly reem-
ploy the employee when he or she re-
turns from a period of service if the
employee meets the Act’s eligibility
criteria as described in Subpart C of
these regulations.

§1002.181 How is “prompt reemploy-
ment” defined?

“Prompt reemployment’” means as
soon as practicable under the cir-
cumstances of each case. Absent un-
usual circumstances, reemployment
must occur within two weeks of the
employee’s application for reemploy-
ment. For example, prompt reinstate-
ment after a weekend National Guard
duty generally means the next regu-
larly scheduled working day. On the
other hand, prompt reinstatement fol-
lowing several years of active duty
may require more time, because the
employer may have to reassign or give
notice to another employee who occu-
pied the returning employee’s position.
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